
APPLICANT: 

BILE 
BEFORE THE CORPORATION COMMISSION 

OF THE STATE OKLAHOMA 21 2012OKLAHOMA  

COURT CLERK'S OFFICE - OKC 
CORPORATION COMMISSION 

OF OKLAHOMA 
FLINT DRILLING, LLC 

RELIEF REQUESTED: CLARIFICATION AND/OR 
EXCEPTION TO OCC-OGR 
RULE 165:10-3-1 

LEGAL DESCRIPTION: SE/4 OF SECTION 8-20N-7E, 
PAWNEE COUNTY, 
OKLAHOMA 

CAUSE CD NO. 
201103909-T 

REPORT OF THE OIL AND GAS APPELLATE REFEREE ON 
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This Motion came on for hearing before Curtis Johnson, Administrative 
Law Judge for the Oklahoma Corporation Commission, at 9 a.m. on the 12th 
day of December, 2011, in the Commission's Courtroom, Kerr Building, Tulsa, 
Oklahoma, pursuant to notice given as required by law and the rules of the 
Commission for purpose of taking testimony and reporting to the Commission. 

APPEARANCES: William H. Huffman, attorney, appeared for Flint 
Drilling, LLC ("Flint"); Richard K. Goodwin, attorney, appeared for movant 
Ganer Oil Company ("Ganer"); Connie Moore, Assistant General Counsel, 
appeared for the Oklahoma Corporation Commission; and Jim Hamilton, 
Assistant General Counsel for the Conservation Division, filed notice of 
appearance. 

The Administrative Law Judge ("AU") issued his Oral Ruling on the 
Motion to Intervene and Reopen to which Oral Exceptions were timely lodged 
and proper notice given of the setting of the Exceptions. 

The Appellate argument concerning the Oral Exceptions was referred to 
Patricia D. MacGuigan, Oil and Gas Appellate Referee ("Referee"), on the 6th 
day of January, 2012. After considering the arguments of counsel and the 
record contained within this Cause, the Referee finds as follows: 
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STATEMENT OF THE CASE 

GANER OIL COMPANY ("GANER') APPEALS the AL's recommendation to 
deny their Motion to Intervene and Reopen. 

Ganer believes the notice given in this cause is not in compliance with OAC 
Rule 165:5-7-40 which states that notice of any application to alter, amend, or 
modify a rule or regulation must be published in Oklahoma County and Tulsa 
County. Ganer notes the files in this cause only contain publication notices 
from Oklahoma County and Pawnee County. Ganer asserts that notice has 
thus not been published as required by the Commission rules. Ganer requests 
their motion be granted with cause reopened for the taking of additional 
testimony and evidence and to give proper notice of the hearing. 

Flint, along with its sister company, Catoosa Test Facility, LLC has an 
agreement with the owner of the surface of a portion of the SE/4 of Section 8 
for the testing and development for new well techniques that will be used in the 
oil field. All wells commenced by Flint on the subject property will be used only 
for the testing and suitability of the equipment and will in no manner be used 
to explore and/or produce oil and gas. Flint alleges that by virtue of OCC-OAC 
Rule 165:10-3-1, the requiring of an intent to drill is not required because the 
subject wells being commenced by Flint on the property are not being used for 
the exploration and production of oil and gas, and are not being used for 
injection, disposal or as a service well. Flint seeks to clarify that an intent to 
drill each of the various test wells on the subject property will not be required 
from the Commission based on the facts presented in the application. In order 
that Rule 165:10-3-1 can be clarified and that an intent to drill not be required 
for each test well drilled on the subject property, Flint does agree to provide 
adequate surface casing in each of the test wells to protect the fresh water. 
Further, Flint will maintain proper surety with the Commission and that all 
test holes upon completion of all testing, including, but not limited, to any 
laterals, will be properly plugged and abandoned pursuant to Commission 
regulations. Flint requests this clarification and exception to utilize the subject 
property for testing purposes only and will accept any reasonable requirements 
by the Commission to protect any environmental considerations that may arise 
from its testing operations. 

The uncontested hearing on this matter was heard and recommended on 
September 12, 2011. Before any order was issued, Ganer filed this Motion to 
Intervene and Reopen on November 30, 2011. Ganer alleged notice of the Flint 
application was not given to Ganer and notice was not properly published as 
required for amendment of the general rules and grants a blanket exception for 
the drilling of wells. Ganer objected to the relief requested as an attempt to 
exempt drilling operations from regulation by the Commission and alleged that 
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the recommendation by the Commission is in violation of the duties and 
responsibility imposed by law. Ganer supplemented its Motion to Intervene 
and Reopen on December 5, 2011 stating that the notice given in this cause 
was not in compliance with OCC-OAC 165:5-7-40. Ganer alleged that notice of 
any application to alter, amend, or modify a rule or regulation must be 
published in Oklahoma County and Tulsa County. The files in the present 
case only contain publication notices in Oklahoma County and Pawnee 
County. 

REPORT OF THE ADMINISTRATIVE LAW JUDGE 

ALJ CURTIS JOHNSON stated that Ganer does not own any interest in the 
SE/4 of Section 8 in Pawnee County, Oklahoma. The AW noted that Ganer's 
interests are within Rogers County, Oklahoma. The ALT found that any relief 
granted to Flint would not affect Ganer's interest in Rogers County. The AU 
noted that Ganer apparently believed if this request was granted, the results 
would be statewide exemptions for certain filed Intents to Drill. AW found that 
Flint's purpose for their application was to perform testing only. Hence, the 
AW denied the Motion to Intervene and Reopen due to his belief that Ganer 
has no standing here. 

POSITIONS OF THE PARTIES 

GANER 

1) Richard K. Goodwin, attorney, appearing on behalf of Ganer, stated 
that the relief sought under paragraph #3 of Flint's application cites OCC-OAC 
Rule 165:5-1-2(d). 	Ganer can find no such subparagraph (d) in the 
Commission rules. Ganer does note that there is subparagraph (c) under 
165:5-1-2 which indicates the "rules of this Chapter shall not be construed as 
limiting the Commission's authority to grant an exemption, for good cause 
shown, to any rule contained herein unless otherwise precluded by law." 

2) Ganer stated its purpose in bringing up the rule exception was to show 
what Flint was attempting to do here. Ganer believes this is not a rule 
exception case, rather it is a rule-making procedure. Ganer notes to determine 
such, the Commission rules must be looked at. Ganer observes that Flint's 
wording in their filed application does not label it as a rulemaking procedure. 
However, Ganer notes the practical effect appears to be that Flint is not seeking 
an exception but a rulemaking proceeding. 
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3) Ganer stated that should Flint be attempting to amend or modify a 
rule, such would affect all state operators and/or oil and gas producers. 

4) Ganer's arguments here concern the notice requirements to modify a 
rule which is different from the notice requirements for a location exception. 

5) Ganer notes that paragraph 2.4 of Flint's application indicates that the 
order/rule be clarified rather than an exception be made to said rule. Ganer 
points out that paragraph 2.5 of Flint's application indicates the Commission is 
asked to clarify the subject OCC-OAC Rule 165:10-3-1 and not require an 
Intent to Drill for Flint's specific purpose here. 

6) Ganer's conflict is with Flint's language used within their application. 
Ganer thinks the asking for a rule clarification is not the same meaning as a 
request for a rule exception. 

7) Ganer would have the Commission look at the notice requirements 
under rule procedures versus the rules for an exception under other type 
cases. 

8) OCC-OAC 165:5-7-40 says "[n]otice of an application to make or 
prescribe or to alter, amend, or modify a rule or regulation relating to oil and 
gas conservation or to pollution matters shall be published one time at least 
(15) days prior to the hearing or prior to the commencement of the comment 
period, whichever is applicable, in a newspaper of general circulation published 
in Oklahoma County, Oklahoma, and in a newspaper of general circulation 
published in Tulsa, Oklahoma." 

9) Ganer's contention is that Flint is attempting to modify or clarify a rule. 
Thus, Ganer believes that Flint must comply with OCC-OAC 165:5-7-40 and 
publish notice in both Oklahoma and Tulsa Counties, Oklahoma. Ganer notes 
that Flint here only published notice in Oklahoma County, and Pawnee County 
where said property is located, not Tulsa County, Oklahoma. 

10) Ganer does not believe that Flint has complied with the state statutes 
and rules dealing with publication notice due to its lack of notice in Tulsa 
County, Oklahoma. 

11) Ganer's second argument relating to the case's merits is there was 
never any evidence presented, either at the merit hearing or at the emergency 
hearing. Ganer points out there was never any sworn testimony given by a 
witness. Ganer submits there is nothing in the record to substantiate 
jurisdiction for the Commission to issue any kind of order here. Ganer notes 
that if such an order were to issue, that such order would be a void order, and 
subject to being challenged. Ganer notes where there is clearly no basis for an 
order, such order can be attacked jurisdictionally by any party. 
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12) Ganer referred to OCC-OAC 165:10-1-6 which discusses the duties 
and authorities of the Conservation Division. In particular, 165:10-1-6 
indicates it is the duty of the Conservation Division to enforce statutes, rules 
and regulations to prevent pollution in connection with drilling and 
exploration. 

13) Ganer notes when drilling any well, it is important to protect 
correlative rights. Ganer believes that a test well drills through rock which 
may contain hydrocarbons, which need protection. Ganer submits the 
Commission is charged with the burdens of preventing waste and the 
protection of correlative rights. 

14) Ganer notes just because Flint's potentially producing zones are not 
intended to be produced now, that the interest of the parties still need to be 
protected. Ganer thinks the Commission rules are designed to protect the 
environment, which does not delve into test wells. 

15) Ganer submits if Flint fails to file an intent, then Flint will not be 
subject to Commission rules/ regulations. Ganer thinks that Flint will then not 
be required to set any specific amount of surface pipe; will not have to inform 
the Commission of how Flint will deal with the drilling fluids produced from the 
test wells; and that Flint will not be a registered operator due to these only 
being test wells. 

16) Ganer asserts there was no testimony as to the definition of a test well 
or what the test well was going to do; no evidence to show how many test wells 
would be drilled and no evidence as to how deep any of the test wells will be. 

17) Ganer notes everybody would expect test wells to be controlled by the 
Commission yet there are no rules for such. It is Ganer's understanding that 
the Commission will issue an order indicating the Commission lacks 
jurisdiction over test wells. Hence, Ganer believes a rulemaking decision would 
be required, with proper notice and hearing had. 

18) Ganer notes that oil and gas activity is controlled by the Commission. 
Ganer points out that such is regulated and subject to EPA hazardous waste 
requirements. Ganer thinks it is very important to know what is going to be 
drilled out here in Pawnee County. Ganer believes that a permit is needed due 
to the environmental aspects here. 

19) Ganer notes that Flint has not given proper notice in their request to 
seek an exception and an interpretation of an order. Ganer believes that 
allowing test wells to be drilled without filing intents could cause many 
problems. Ganer thinks the oil fluids produced would be considered 
hazardous waste, and the Commission has a duty to determine what would 
happen to that waste. 
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FLINT 

1) William H. Huffman, attorney, appearing on behalf of Flint, stated it is 
not asking for a modification of a rule, rather an exception to the rule or a 
clarification of the rule. Flint requests the Commission to advise Flint as to 
how the Commission interprets its own rule. Flint believes that asking for an 
interpretation here is not an attempt to changing a rule currently in effect. 

2) Flint notes the rule that Ganer has pointed out to the Court, OCC-OAC 
Rule 165:5-7-40, applies to making a rule or prescribing a rule. Flint states 
the present Flint application is not seeking to either make or prescribe a rule. 
Flint is not seeking to alter any rules in effect or seeking a language change in 
Commission rules. 

3) Flint notes that OCC-OAC Rule 165:5-7-40 says you have to give 
publication notice in both Oklahoma and Tulsa Counties, whether the land is 
located there or not. OCC-OAC 165:5-7-40 does not require notice where the 
subject lands are located at, while Flint's present application does. 

4) In the present case Flint's relief is specific to a very specific piece of 
property located in Pawnee County. Flint notes that Garter has no interest in 
or adjacent to this Pawnee County property. Flint notes that Ganer owns no 
interest within Pawnee County. Flint points out that Ganer owns interest 
outside of Town/City of Catoosa in Rogers County, Oklahoma, which is two 
counties removed from Pawnee County, i.e. 50-60 miles away. 

5) Flint notes per Ganer's reasoning, a well operator in Caddo County 
could show up and protest a Woodward County location exception hearing 
simply because the relief is an exception to the rule due to the modification 
request was not given statewide notice. 

6) Flint notes the case of Turley v. Flag-Redfern Oil Co., 782 P.2d 130, 
(Oki. 1989) addressed a similar issue where surface owners protested a 
location exception yet were stopped due to lack of standing. 

7) Flint believes that since Ganer has no interest in these properties for 
which this exception or clarification is requested, that there is no injury that 
will occur to Ganer. Flint notes that Ganer has no personal stake in this 
particular proceeding. Flint submits that is why the ALJ denied the Motion as 
Ganer had no right to stand up and object where Ganer owns no interest in the 
subject lands. 
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8) Flint notes that Ganer has told the Commission that Flint through its 
drilling a test well will create hazardous drilling waste, which is regulated by 
the EPA. Flint notes the EPA rules would apply. Flint notes that where the 
subject property lies and how any drilling fluids might be disposed of is also 
inconsequential, as Ganer's interests lie outside of Pawnee County. 

9) Flint is asking that OCC-OAC Rule 165:10-3-1 be clarified, which 
means a party must get an intent to drill for "spudding" a well for the 
exploration of oil or gas. Flint is not spudding a well here for use as an 
injection, disposal or service well, nor for re-entry into a plugged well, 
recompletion of a well or for deepening of an existing well. 

10) Flint notes in order to make certain Flint does not need to file a Form 
1000, Flint is merely asking the Commission to clarify if Flint needs this form, 
and if yes, to get an exception to OCC-OAC Rule 165:10-3-1. Flint notes the 
Commission has already determined that the Commission has no jurisdiction 
over test wells. 

11) Flint observes Ganer's claim that when a party drills a well, since a 
party has no idea of what they are going to get, the party needs to file a Form 
1000. Flint notes that if such claim were true, then all water well drillers 
would need to file a $100 application to get an Intent to Drill, as one might 
penetrate some shallow oil and gas bearing formations while drilling such a 
well. 

12) Flint notes the Commission does have certain rules regarding the 
drilling of wells. 	Flint notes that Title 17 covers jurisdiction over the 
exploration and production of oil and gas. 	Flint points out that Flint's 
application is to test equipment out on the property, not for the drilling and 
production of oil and gas. 

13) Flint reiterates that Ganer is not an aggrieved party here. Flint 
believes the AL's ruling that Ganer lacks standing should be upheld. 

CORPORATION COMMISSION 

1) 	Connie Moore, Assistant General Counsel, appearing on behalf of the 
Corporation Commission, stated that the Commission was not involved in the 
original hearing. Further, the Commission does not have subject matter 
jurisdiction over test hole facilities which test equipment for research and 
development. Commission Staff has reviewed Title 17 O.S. Sec. 52 statute and 
said statute does not give the Commission jurisdiction over testing of 
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equipment. Staff reminds the Court that the Commission has limited 
jurisdiction given to it by Oklahoma Statutes. 

2) The 0CC Staff pointed out that the drilling of a well goes to the intent, 
rather than what an operator will find. The 0CC Staff reiterates the purpose 
and intent of Flint's current application/ situation was solely to test equipment. 
The State of Oklahoma has several test facilities. The Commission Staff noted 
that Flint's application is not about exploration and drilling. 

3) The Commission concurs with Flint's position that Garter has no 
standing and that the AL's decision should be upheld in the instant case. 

4) 0CC Staff states this is not a rulemaking matter, which requires notice 
be given in Oklahoma and Tulsa County. This is an exception to a rule for a 
very limited purpose and for a very limited area in the State of Oklahoma. The 
Conservation Division is taking the position that neither the Commission rules 
nor state statutes governing the Commission grants the Commission the 
authority to regulate operations which deal only with testing equipment. 

RESPONSE OF GANER 

1) Ganer notes on one hand the Commission is saying it has no 
jurisdiction over these test wells yet Ganer submits there is no such thing as 
partial subject matter jurisdiction in the Commission. Should the Commission 
have no jurisdiction over these test wells, then Ganer submits that the 
Commission has no authority to issue an order on the requested relief. 

2) Ganer notes this present Flint case asks for an exception for an 
operation, which is not oil and gas related, hence, no Commission jurisdiction 
exists over these test wells. Ganer wonders how the Commission can issue an 
order on a subject which the Commission lacks jurisdiction over. 

3) Ganer notes that Flint will agree to whatever terms and conditions the 
Commission may wish to place upon Flint should the Commission grant their 
exception. Yet Ganer finds it makes no sense for the Commission to do such 
action where it has no authority. Ganer reiterates there is no such thing as 
partial jurisdiction. 

4) Ganer submits there was no evidence as to what Flint was going to 
drill, other than to test equipment; no evidence as to when these test wells 
would be drilled; how deep these test wells would be drilled; and what type 
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tools would be used to drill these test wells. Ganer simply sees no record to 
substantiate an order being created here by the Commission. 

5) 	Ganer notes the environment must be protected by the Commission. 
Ganer submits where the Commission has no jurisdiction, then the 
Commission has no jurisdiction to allow an exception to a rule. 

RESPONSE OF CORPORATION COMMISSION 

1) 	The 0CC Staff would agree with Ganer about the jurisdictional issue. 
The 0CC Staff notes that is why the Commission is asking the Court to create 
an order stating there is no Commission subject matter jurisdiction over test 
hole facilities which test equipment for research and development. 

RESPONSE OF FLINT 

(1) 	Flint pointed out to the Court that its application asks for either 
clarification and/or exception to the rule. Flint notes that clarification implies 
the Commission clarifies the rule by stating under Flint's particular application 
herein that Flint is not subject to Commission OCC-OGR Rule 165:10-3-1 as 
the Commission has no subject matter jurisdiction over the drilling of wells for 
testing purposes only. 

CONCLUSIONS 

The Referee finds the Oral Report of the Administrative Law 
Judge should be affirmed. 

1) 	The relief sought in Flint's application is "Clarification and/or 
Exception to OCC-OGR Rule 165:10-3-1." The application specifically states 
that: 

2.1 The Applicant, along with its sister company, 
Catoosa Test Facility, LLC has an agreement with the 
owner of the surface of a portion of the SE/4 of Section 
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8, Township 20 North, Range 7 East, Pawnee County, 
Oklahoma for the testing and development for new well 
techniques that will be used in the oilfield. The 
Applicant, Flint Drilling, LLC, is a recognized operator 
with the Oklahoma Corporation Commission and that 
its sister company, Catoosa Test Facility, LLC, will be 
utilizing the subject property to test certain drilling 
and other related oilfield equipment for various 
companies on the subject property. That all wells 
commenced by the Applicant on the subject property 
will be used only for the testing and suitability of the 
equipment and will in no manner be used to explore 
and/or produce oil and gas. 

2.2 That by virtue of OCC-OGR Rule 165:10-3-1, the 
requiring of an intent to drill is not required because 
the subject wells being commenced by the Applicant 
on the property are not being used for the exploration 
and production of oil and gas, and are not being used 
for injection, disposal or as a service well. Therefore, 
from a strictly construction standpoint of Rule 165:10-
3-1 would not require an intent to drill from the 
Commission. 

Thus, Flint is seeking to clarify OCC-OAC Rule 165:10-3-1 allegeding that such 
rule does not require an intent to drill to test certain drilling and other related 
oilfield equipment. Flint is seeking clarification and/or exception to the rule 
pursuant to OCC-OAC Rule 165:5-1-2(c). 

2) The Oklahoma Corporation Commission alleges and states, and the 
Referee agrees with said allegations and statements, that the Oklahoma 
Corporation Commission does not have subject matter jurisdiction over test 
hole facilities which test equipment for research and development. See 17 O.S. 
Section 52. The Referee also agrees with Flint that Flint's application is asking 
the Commission to clarify OCC-OAC Rule 165:10-3-1 by stating and finding 
that Flint is not subject to said Rule as the Commission has no subject matter 
jurisdiction over the drilling of wells for testing purposes only. 

3) In the present case Flint's requested relief concerns a specific piece of 
property in the SE/4 of Section 8 located in Pawnee County. Ganer has no 
interest in or adjacent to this Pawnee County property and owns no interest 
within Pawnee County. Apparently Ganer owns an interest outside of the Town 
of Catoosa in Rogers County, Oklahoma which is two counties away from 
Pawnee County, some 56 miles away. 
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4) The Supreme Court of Oklahoma in Turley v. Flag-Redfern Oil 
Company, 782 P.2d 130 (Okl. 1989) stated: 

An aggrieved party is one whose pecuniary interest in 
the subject matter is directly and injuriously affected, 
or one whose right in property is either established or 
divested by the decision from which the appeal is 
prosecuted. To render a party aggrieved by the 
decision, its adverse effect must be direct, substantial, 
and immediate rather than contingent on some 
possible remote consequence or a mere possibility of 
an unknown future eventuality. In order to meet the 
status required for standing, a party must have a 
"personal stake" in the litigation because of an actual 
or threatened distinct injury which has a causal 
connection between the alleged wrong and the actions 
challenged. 

See Shop and Swap Advertiser, Inc. v. Oklahoma Tax Commission, 774 P.2d 
1058, 1060 (Oki. 1989); Whitman v. Whitman, 397 P.2d 664, 667 (Okl. 1964); 
Love v. Wilson, 181 Oki. 558, 75 P.2d 876, 878 (1938); Simon v. Eastern 
Kentucky Welfare Rights, Org., 426 U.S. 26, 41, 96 S.Ct. 1917, 1925, 48 L.Ed. 
450, 462 (1976); Seal v. Corporation Commission, 725 P.2d 278, 283 (Okl. 
1986), appeal dismissed, 479 U.S. 1073, .107 S.Ct. 1265, 94 L.Ed. 126 (1987); 
Walls v. American Tobacco Company, 11 P.3d 626 (Okl. 2000); and Cleary 
Petroleum Corporation v. Harrison, 621 P.2d 528 (Okl. 1980). 

5) Since Ganer has no interest in these properties for which the exception 
or clarification is requested there is no injury that will occur to Garter. Since 
Ganer has no standing to object as Ganer owns no interest in the subject lands 
the Referee believes the ALl was correct in denying Ganer's Motion to Intervene 
and Reopen. 

6) Thus, Ganer having no interest in these properties for which this 
exception or clarification is requested has no injury that will occur to Ganer 
nor standing to object to the clarification/ exception requested by Flint. 

7) Flint is not asking for a modification of a rule, rather is seeking an 
exception to the rule or a clarification of the rule. Thus, Ganer's allegations 
that notice was not properly given in the present proceeding because notice 
was given in Oklahoma County and Pawnee County, not Tulsa County, is 
inaccurate and incorrect. OCC-OAC Rule 165:5-7-40 applies to making a rule 
or prescribing a rule. The present Flint application is not seeking to either 
make or prescribe a rule. Flint's application is not seeking to alter any rules or 
change any of the Commission rules. Thus, OCC-OAC Rule 165:5-7-40 does 
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not apply in the present case, and therefore publication is not required in Tulsa 
County. 

8) 	For the above stated reasons the Oral Report of the ALJ denying 
Ganer's Motion to Intervene and Reopen should be affirmed. 

RESPECTFULLY SUBMITTED THIS 21st day of February, 2012. 

ize6 W  /1ky 
PATRICIA D. MACGU AN 
OIL & GAS APPELLATE REFEREE 

PM:ac 

xc: Commissioner Murphy 
Commissioner Anthony 
Commissioner Douglas 
Connie Moore 
Jim Hamilton 
ALJ Curtis Johnson 
Richard K. Goodwin 
William H. Huffman 
Office of General Counsel 
Michael L. Decker, OAP Director 
Oil Law Records 
Court Clerks - 1 
Commission Files 
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